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ORIG 
M c N e e s W a l l a c e & N u r i c k LLC 

attorneys at aw 

DIRECT DIAL: (717) 237-5446 ^ y f j 
E-MAIL ADDRESS: DWILLIAMSON@MWN.COM 

3r 

FOLDER April 8, 2005 

VIA HAND D E L I V E R Y James J. McNulty, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, 2nd Floor 
Harrisburg, PA 17120 

RE: Application of Commerce Energy, Inc., for Approval to Offer, Render, Furnish, 
or Supply Natural Gas Service as a Natural Gas Supplier to the Public in the 
Commonwealth of Pennsylvania; Docket No. 

Dear Secretary McNulty: 

Please find enclosed for filing the original and three (3) copies of the Application of 
Commerce Energy, Inc. ("Commerce Energy") for Approval to Offer, Render, Fumish, or Supply 
Natural Gas Service as a Natural Gas Supplier to the Public in the Commonwealth of Pennsylvania. 
Also enclosed is a check in the amount of $350.00, in the nature of an application fee, with 
respect to this Application. Please note that the Applicant respectfully requests expedited 
treatment of the Application and Commission action on the Application at either the Mav 5, 
2005, or Mav 20, 2005, Public Meeting. 

Pursuant to Commission requirements, all necessary parties have been served with a copy of 
this Application, as evidenced by the attached Certificate of Service. Please date stamp the enclosed 
copy of this transmittal letter and kindly retum it for our filing purposes. Thank you. 

Sincerely, 

McNEES WALLACE & NURICK LLC 

By 

)errick Price Willian^li/n 
Charis Mincavage 

Counsel to Commerce Energy, Inc. 

Enclosures 
c: James Shurskis, Bureau of Fixed Utility Services (via hand delivery) 

Certificate of Service 

PO. Box 1166 * 100 PINE STREET • HARRISBURG, PA 17108-1166 • TEL: 717.232.8000 • FAX: 717.237.5300 • WWW.MWN.COM 

HAZLETON, PA • LANCASTER, PA • STATE COLLEGE, PA • COLUMBUS, OH • WASHINGTON, DC 



CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a true copy of the foregoing document upon the 

participants listed below, in accordance with the requirements of Section 1.54 (relating to service 

by a participant). 

VIA FIRST-CLASS MAIL 

Irwin A. Popowsky 
Office of Consumer Advocate 
5th Floor, Forum Place 
555 Walnut Street 
Harrisburg, PA 17120-1921 

William Lloyd 
Commerce Building, Suite 11 02 
Office of Small Business Advocate 
300 North Second Street 
Harrisburg, PA 17101 

Commonwealth of Pennsylvania 
Department of Revenue 
Bureau of Compliance 
Harrisburg, PA 17128-0946 

Office of the Attorney General 
Bureau of Consumer Protection 
Strawberry Square, Hth Floor 
Harrisburg, PA 17120 

Kevin Carrabine 
PECO Energy Company 
2301 Market Street 
P.O. Box 8699 
Philadelphia, PA 19101-8699 

Dated this 8^ day of April, 2005, in Harrisburg, Pennsylvania. 
m 
o 
m 
—i 

> 

Ci 
CD 
cr 
TC 
m 
> 
cr 

3=* 

t 
CO 

o 

m 
o 
m 
< 
m 
o 



ORIGINAL 
BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Application of Commerce Energy, Inc., 
for Approval to Offer, Render, Fumish, or 
Supply Natural Gas Service as a Natural 
Gas Supplier to the Public in the 
Commonwealth of Pennsylvania 

Application Docket : / ,0575? 

APPLICATION OF 
COMMERCE ENERGY, INC. 

u 
LD 

Derrick Price Williamson 
Charis Mincavage 
McNees Wallace & Nurick LLC 
100 Pine Street 
Harrisburg, PA 17108 
Tele.: 717.232.8000 
Fax: 717.237.5300 

Counsel to Commerce Energy, Inc. 

Dated: April 8, 2005 

APR 2 b 20,05 
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Application of Commerce Energy, Inc., for approval to offer, render, furnish, or supply natural gas 
supply services as a Natural Gas Supplier to the public in the Commonwealth of Pennsylvania. 

To the Pennsylvania Public Utility Commission: 

1 . IDENTITY OF THE APPLICANT: The name, address, telephone number, and FAX 
number of the Applicant are: 

Commerce Energy, Inc. 
600 Anton Boulevard 
Suite 2000 
Costa Mesa, CA 92626 

Telephone: 714.259.2500 
Facsimile: 714.259.2501 

Please identify any predecessor(s) of the Applicant and provide other names under which the 
Applicant has operated within the preceding five (5) years, including name, address, and 
telephone number. 

See Attachment A, the Joint Petition of ACN Energy, Inc., and Commerce Energy, Inc., 
for Approval to Transfer a Natural Gas Supplier License from ACN Energy, Inc., to 
Commerce Energy, Inc. ("Joint Petition"). The Joint Petition sets forth the substantive 
information regarding this issue. 

2. a. CONTACT PERSON: The name, title, address, telephone number, and FAX number of the 
person to whom questions about this Application should be addressed are: 

Derrick Price Williamson, Esq. 
Charis Mincavage, Esq. 
McNees Wallace & Nurick LLC 
100 Pine Street 
P.O. Box 1166 
Harrisburg, PA 17108-1166 

Telephone: 717.232.8000 
Facsimile: 717.237.5300 



b. CONTACT PERSON-PENNSYLVANIA EMERGENCY MANAGEMENT AGENCY: 
The name, title, address telephone number and FAX number ofthe person with whom 
contact should be made by PEMA: 

Anthony Cusati, III 
Commerce Energy, Inc. 
32991 Hamilton Court 
Farmington Hills, MI 48334 

Telephone: 248.699.3481 
Facsimile: 703.935.1267 

3. a. ATTORNEY: If applicable, the name, address, telephone number, and FAX number of the 
Applicant's attorney are: 

Derrick Price Williamson, Esq. 
Charis Mincavage, Esq. 
McNees Wallace & Nurick LLC 
100 Pine Street 
P.O. Box 1166 
Harrisburg, PA 17108-1166 

Telephone: 717.232.8000 
Facsimile: 717.237.5300 

b. REGISTERED AGENT: I f the Applicant does not maintain a principal office in the 
Commonwealth, the required name, address, telephone number and FAX number of the 
Applicant's Registered Agent in the Commonwealth are: 

CT Corporation 
1515 Market Street, #1210 
Philadelphia, PA 19102 

Telephone: 215.563.7750 

4, FICTITIOUS NAME: (select and complete appropriate statement) 

I I The Applicant will be using a fictitious name or doing business as ("d/b/a "): 

Attach to the Application a copy of the Applicant's filing with the Commonwealth's 
Department of State pursuant to 54 Pa. C.S. §311, Form PA-953. 

Or 

A J The Applicant will nol be using a fictitious name. 



5. BUSINESS ENTITY AND DEPARTMENT OF STATE FILINGS: (select and complete 
appropriate statement) 

i i The Applicant is a sole proprietor. 

I f the Applicant is located outside the Commonwealth, provide proof of compliance with 15 
Pa. C.S. §4124 relating to Department of State filing requirements. 

or 

The Applicant is a: 

domestic general partnership (*) 
domestic limited partnership (15 Pa. C.S. §8511) 
foreign general or limited partnership (15 Pa. C.S. §4124) 
domestic limited liability partnership (15 Pa, C.S. §8201) 

I I foreign limited liability general partnership (15 Pa. C.S. §8211) 
CU foreign limited liability limited partnership (15 Pa. C.S. §8211) 

Provide proof of compliance with appropriate Department of State filing requirements as 
indicated above. 

Give name, d/b/a, and address of partners. If any partner is not an individual, identify the 
business nature of the partner entity and identify its partners or officers. 

I f a corporate partner in the Applicant's domestic partnership is not domiciled in 
Pennsylvania, attach a copy of the Applicant's Department of State filing pursuant to 15 
Pa.C.S. §4124. 

or 

The Applicant is a: 

x 
domestic corporation (none) 
foreign corporation (15 Pa. C.S. §4124) 
domestic limited liability company (15 Pa. C.S. §8913) 
foreign limited liability company (15 Pa. C.S. §8981) 
Other 

Provide proof of compliance with appropriate Department of State filing requirements as 
indicated above. See Attachment B. Additionally, provide a copy of the Applicant's 
Articles of Incorporation. See Attachment C, which provides a copy of the Articles of 
Incorporation of Commonwealth Energy Corporation. See also Attachment D, which 
provides an Amendment to the Articles of Incorporation referencing the name change 
from Commonwealth Energy Corporation to Commerce Energy, Inc. 



Give name and address of officers. 

Peter Weigand, President 
600 Anton Boulevard, Suite 2000, Costa Mesa, CA 92626 

Richard Boughrum, Chief Financial Officer, Treasurer, and Secretary 
600 Anton Boulevard, Suite 2000, Costa Mesa, CA 92626 

The Applicant is incorporated in the state of California. See Attachment C, which 
provides a copy of the Articles of Incorporation of Commonwealth Energy Corporation. 
See also Attachment D, which provides an Amendment to the Articles of Incorporation 
referencing the name change from Commonwealth Energy Corporation to Commerce 
Energy, Inc. 

6. AFFILIATES AND PREDECESSORS WITHIN PENNSYLVANIA: (select and 
complete appropriate statement) 

2Ll Affiliate(s) of the Applicant doing business in Pennsylvania are: 
Give name and address of the affiliate(s) and state whether the affiliate(s) are jurisdictional 
public utilities. 

See Attachment A, which provides information regarding this issue. 

LAJ Does the Applicant have any affiliation with or ownership interest in: 

(a) any other Pennsylvania retail natural gas supplier licensee or licensee applicant, 
(b) any other Pennsylvania retail licensed electric generation supplier or license 
applicant, 
(c) any Pennsylvania natural gas producer and/or marketer, 
(d) any natural gas wells or 
(e) any local distribution companies (LDCs) in the Commonwealth 

If the response to parts a, b, c, or d above is affirmative, provide a detailed description and 
explanation of the affiliation and/or ownership interest. 

See Attachment A for a detailed description and explanation of the affiliate interests. 

CZ] Provide specific details concerning the affiliation and/or ownership interests involving: 

(a) any natural gas producer and/or marketers, 
(b) any wholesale or retail supplier or marketer of natural gas, electricity, oil, propane 
or other energy sources. 

Not applicable. 

_2£J Provide the Pa PUC Docket Number if the applicant has ever applied: 



(a) for a Pennsylvania Natural Gas Supplier license, or 
(b) for a Pennsylvania Electric Generation Supplier license. 

See Attachment A for information regarding this issue. 

If the Applicant or an affiliate has a predecessor who has done business within 
Pennsylvania, give name and address of the predecessor(s) and state whether the 
predecessor(s) were jurisdictional public utilities. 

Not applicable. 

or 

7. 

LAI The Applicant has no affiliates doing business in Pennsylvania or predecessors which 
have done business in Pennsylvania. 

See Attachment A for information regarding this issue. 

APPLICANT'S PRESENT OPERATIONS: (select and complete the appropriate 
statement) 

The Applicant is presently doing business in Pennsylvania as a 

x 

natural gas interstate pipeline. 
municipal providing service outside its municipal limits, 
local gas distribution company 
retail supplier of natural gas services in the Commonwealth 
a natural gas producer 
Other. (Identify the nature of service being rendered.) 

Commonwealth Energy Company d/b/a electricAmerica, Inc., is doing business in 
Pennsylvania as an Electric Generation Supplier in the PECO Energy Company service 
territory. The entity is being renamed Commerce Energy, Inc. See Attachment A. 

or 

The Applicant is not presently doing business in Pennsylvania. 

APPLICANT'S PROPOSED OPERATIONS: The Applicant proposes to operate as a: 

x Supplier of natural gas services. 
Municipal supplier of natural gas services. 
Cooperative supplier of natural gas services. 
Broker/Marketer engaged in the business of supplying natural gas services. 
Aggregator engaged in the business of supplying natural gas services. 
Other (Describe): 



9. PROPOSED SERVICES: Generally describe the natural gas services which the Applicant 
proposes to offer. 

Commerce Energy, Inc., intends to engage in the retail sale of natural gas in the 
residential, commercial, and industrial markets in PECO Energy Company's service 
territory. See Attachment A for additional information. 

10. SERVICE AREA: Generally describe the geographic area in which Applicant proposes to 
offer services. 

Commerce Energy, Inc.'s, marketing area will initially encompass the entirety of PECO 
Energy Company's service territory. 

11. CUSTOMERS: Applicant proposes to initially provide services to: 

Residential Customers 
Commercial Customers - (Less than 6,000 Mcf annually) 
Commercial Customers - (6,000 Mcf or more annually) 
Industrial Customers 
Governmental Customers 

A l All of above 
CU Other (Describe): 

12. START DATE: The Applicant proposes to begin delivering services upon receipt of its 
Natural Gas Supplier license from the Pennsylvania Public Utility Commission. 

13. NOTICE: Pursuant to Section 5.14 ofthe Commission's Regulations, 52 Pa. Code §5.14, 
serve a copy of the signed and verified Application with attachments on the following: 

Irwin A. Popowsky 
Office of Consumer Advocate 
5th Floor, Forum Place 
555 Walnut Street 
Harrisburg, PA 17120-1921 

William Lloyd 
Commerce Building, Suite 11 02 
Small Business Advocate 
300 North Second Street 
Harrisburg, PA 17101 

Office ofthe Attorney General 
Bureau of Consumer Protection 
Strawberry Square, 14th Floor 
Harrisburg, PA 17120 

Commonwealth of Pennsylvania 
Department of Revenue 
Bureau of Compliance 
Harrisburg, PA 17128-0946 



Any of the following Natural Gas Distribution Companies through whose transmission and 
distribution facilities the applicant intends to supply customers: 

NUI Valley Cities Gas (NUI Transportation Services) 
Mike Vogel 
PO Box 31 75 
Union, NJ 07083-1975 
PH: 908.289.S000ext.5441 FAX: 908.2898.6444 

National Fuel Gas Distribution Corp. 
Paul R. Mundy 
1 0 Lafayette Square 
Buffalo, NY 14203 
PH: 716.857.7756 FAX: 716.857.7479 
e-mail: mundvD(S}natfuel.com 

Penn Fuel [North Penn Gas Company & Penn Fuel Gas] 
Jim Evans or Tom Olsen 
2 North 9th Street 
GENA94 
Allentown, PA 18101 
PH: 610.774.7981 610.774.4975 
FAX: 610.774.5694 610.774.4975 
e-mail: ievans(S),papl.com or teolson@papl.com 

The Peoples Natural Gas Company 
Joe Gregorini or Bill McKeown 
625 Liberty Avenue 
Pittsburgh, PA 15222 
e-mail: jgregorini~png.cng.com 
PH: 412.497.6851 or 412.497.6840 
FAX: 412.497.6630 

T. W. Phillips Gas and Oil Company 
Robert M. Hovanec 
205 North Main Street 
Butler, PA 16001 
PH: 724.287.2725 FAX: 724.287.5021 
e-mail: rhovanec(2),twphilIips.com 

UGI 
Chris Brown or Bob Krieger 
P0 Box 12677 or 225 Morgantown Rd. 
Reading, PA 15222 Reading, PA 15222 
PH: 610.796.3425 PH: 610.796.3516 
FAX: 610.796.3559 

PG Energy 
Richard N. Marshall or Wendy K. Saxe 
One PEI Center 
Wilkes-Barre, PA I 871 1-0601 
e-mail: marshall@pgenergy.com or 
saxe@pgenergy. com 
PH: 570.829.8795 FAX: 570.829.8652 

Equitable Gas Company 
Antionette Litchy 
200 Allegheny Center Mall 
Pittsburgh, PA I 5212-5352 
PH: 412.395.3117 FAX: 412.395.3156 

Carnegie Natural Gas Company 
Donald A. Melzer 
800 Regis Avenue 
Pittsburgh, PA 19236 
PH: 412.655.8510 ext. 331 FAX: 412.655.0335 

Columbia Gas of PA, Inc. 
Erich Evans or Heather Bauer 
200 Civic Center Drive 
Columbus, OH 43215 
PH: 614.460.6254 or 614.460.5554 
FAX: 614.460.4291 

Philadelphia Gas Works 
Eric Burgis 
800 West Montgomery Avenue 
Philadelphia, PA 19122 
email: eric.burgis@pgworks.com 
PH: 215.684,6907 FAX: 215.684.6564 

PECO 
Kevin Carrabine 
300 Front Street Building 2 
Conshohocken, PA 19428 
PH: 610.832.6413 

Pursuant to Sections 1 .57 and 1.58 ofthe Commission's Regulations, 52 Pa. Code §§1 ,57 and 
1.58, attach Proof of Service ofthe Application and attachments upon the above named parties. Upon 
review of the Application, further notice may be required pursuant to Section 5.14 of the 
Commission's Regulations, 52 Pa. Code §5.14. 



14. TAXATION: Complete the TAX CERTIFICATION STATEMENT attached as Appendix B 
to this application. 

A completed Tax Certification Statement is attached hereto at Attachment E. 

15. COMPLIANCE: State specifically whether the Applicant, an affiliate, a predecessor of 
either, or a person identified in this Application has been convicted of a crime involving 
fraud or similar activity. Identify all proceedings, by name, subject and citation, dealing with 
business operations, in the last five (5) years, whether before an administrative body or in a 
judicial forum, in which the Applicant, an affiliate, a predecessor of either, or a person 
identified herein has been a defendant or a respondent. Provide a statement as to the 
resolution or present status of any such proceedings. 

Commerce Energy, Inc. (Commonwealth Energy Corporation d/b/a electricaAmerica, 
Inc.), has been fully compliant as an Electric Generation Supplier in Pennsylvania. In 
July 2001, the Public Utilities Commission of California issued an order approving a 
settlement entered into by Commonwealth Energy Corporation. The settlement 
resolved issues raised in an Investigation instituted in 1999 in which Commonwealth 
Energy Corporation was the Respondent. Since that time, Commonwealth Energy 
Corporation has been fully compliant in California. As noted above, Commerce 
Energy, Inc., has served as an EGS in Pennsylvania since 1999 without sanction or 
investigation. 

16. STANDARDS, BILLING PRACTICES, TERMS AND CONDITIONS OF 
PROVIDING SERVICE AND CONSUMER EDUCATION: All services should be priced 
in clearly stated terms to the extent possible. Common definitions should be used. AU 
consumer contracts or sales agreements should be written in plain language with any 
exclusions, exceptions, add-ons, package offers, limited time offers or other deadlines 
prominently communicated. Penalties and procedures for ending contracts should be clearly 
communicated. 

a. Contacts for Consumer Service and Complaints: Provide the name, title, address, telephone 
number and FAX number of the person and an alternate person responsible for addressing 
customer complaints. These persons will ordinarily be the initial point(s) of contact for 
resolving complaints filed with Applicant, the Distribution Company, the Pennsylvania 
Public Utility Commission or other agencies. 

Barbara St. Amant 
Consumer Affairs Representative 
Commerce Energy, Inc. 
600 Anton Boulevard, Suite 2000 
Costa Mesa, CA 92626 

Telephone: 714.481.6583 
Facsimile: 714.258.0480 

Commerce Energy, Inc. % Customer Service telephone number is 1.800.ELECTRIC 
(1.800.353.2874) Ext. 6583 



b. Provide a copy of all standard forms or contracts that you use, or propose to use, for service 
provided to residential customers. 

See Attachment F, which contains Commerce Energy, Inc.'s, current enrollment form. 

c. If proposing to serve Residential and/or Small Commercial customers, provide a disclosure 
statement. A sample disclosure statement is provided as Appendix B to this Application. 

See Attachment G, which contains Commerce Energy, Inc.'s, Disclosure Statement. 

I 7. FINANCIAL FITNESS: 

A. Applicant shall provide sufficient information to demonstrate financial fitness 
commensurate with the service proposed to be provided. Examples of such information 
which may be submitted include the following: 

• Actual (or proposed) organizational structure including parent, affiliated or subsidiary 
companies. See Attachment H. 

0 Published parent company financial and credit information. See Attachment I. In 
addition, the annual reports can be found on commerceenergy.com. 

• Applicant's balance sheet and income statement for the most recent fiscal year. Published 
financial information such as lOK's and lOQ's may be provided, if available. See 
Attachment I. 

0 Evidence of Applicant's credit rating. Applicant may provide a copy of its Dun and 
Bradstreet Credit Report and Robert Morris and Associates financial form or other 
independent financial service reports. See Attachment J. 

• A description of the types and amounts of insurance carried by Applicant which are 
speciflcally intended to provide for or support its financial fitness to perform its 
obligations as a licensee. 

• Audited financial statements. See Attachment I. 

• Such other information that demonstrates Applicant's financial fitness. 

Please refer to Attachment A, which provides additional information regarding 
Commerce Energy, Inc.'s, financial fitness. 

In addition, ACN Energy, Inc., currently maintains a cash deposit with PECO 
Energy Company. In consideration of the transfer of ACN Energy's NGS license to 
Commerce Energy, PECO has acknowledged that Commerce Energy meets its NGS 
creditworthiness requirements. See Attachment K. 



B. Applicant must provide the following information: 

• Identify Applicant's chief officers including names and their professional resumes. 

See Attachment L for the officers' names and professional profiles. 

• Provide the name, title, address, telephone number and FAX number of Applicant's 
custodian for its accounting records. 

Ken Robinson 
Controller 
Commerce Energy, Inc. 
600 Anton Boulevard, Suite 2000 
Costa Mesa, CA 92626 

Telephone: 714.259.2528 
Facsimile: 714.259.2553 

18. TECHNICAL FITNESS: To ensure that the present quality and availability of service 
provided by natural gas utilities does not deteriorate, the Applicant shall provide sufficient 
information to demonstrate technical fitness commensurate with the service proposed to be 
provided. Examples of such information which may be submitted include the following: 

• The identity of the Applicant's officers directly responsible for operations, including 
names and their professional resumes. See Attachment L. 

• A copy of any Federal energy license currently held by the Applicant. See Attachment 
M. 

• Proposed staffing and employee training commitments. As noted previously, 
Commerce Energy maintains an Electric Generation Supplier license in 
Pennsylvania, and Commerce Energy continues to meet and maintain the 
managerial requirements previously acknowledged by the Commission in granting 
this license. Moreover, as detailed in Attachment A, Commerce Energy's parent 
company is acquiring ACN Energy, Inc., which currently maintains EGS and NGS 
licenses in Pennsylvania. As a result, many of the customer service representatives 
from ACN Energy will continue with Commerce Energy. 

• Business plans. 

19. TRANSFER OF LICENSE: The Applicant understands that if it plans to transfer its license 
to another entity, it is required to request authority from the Commission for permission prior 
to transferring the license. See 66 Pa. C.S. Section 2208(D). Transferee will be required to file 
the appropriate licensing application. 

10 



20. UNIFORM STANDARDS OF CONDUCT AND DISCLOSURE: As a condition of 
receiving a license, Applicant agrees to conform to any Uniform Standards of Conduct and 
Disclosure as set forth by the Commission. 

21. REPORTING REQUIREMENTS: Applicant agrees to provide the following information 
to the Commission or the Department of Revenue, as appropriate: 

a, Reports of Gross Receipts: Applicant shall report its Pennsylvania intrastate gross receipts 
to the Commission on an annual basis no later than 30 days following the end of the 
calendar year. 

Applicant will be required to meet periodic reporting requirements as may be issued by the 
Commission to fulfill the Commission's duty under Chapter 22 pertaining to reliability and to 
inform the Governor and Legislature ofthe progress of the transition to a fully competitive 
natural gas market. See Attachment N. 

22. FURTHER DEVELOPMENTS: Applicant is under a continuing obligation to amend its 
application if substantial changes occur in the information upon which the Commission relied 
in approving the original filing. 

23. FALSIFICATION: The Applicant understands that the making of false statement(s) herein 
may be grounds for denying the Application or, if later discovered, for revoking any authority 
granted pursuant to the Application. This Application is subject to 18 Pa. C.S. §§4903 and 
4904, relating to perjury and falsification in official matters. 

24. FEE: The Applicant has enclosed the required initial licensing fee of $350.00 payable to the 
Commonwealth of Pennsylvania. 

Applicant: Commerce Energy, Inc. 

By:/ L 
Peter W€r 
Preside 

Date: 

11 



ss. 

AFFIDAVIT 

State of California 

County of Orange 

Peter Weigand, Affiant, being duly sworn according to law, deposes and says that: 
He is the President of Commerce Energy, Inc.; and that he is authorized to and does make this 
affidavit for said Applicant. 
That Commerce Energy, Inc., the Applicant herein, acknowledges that Commerce Energy, Inc., 
may have obligations pursuant to this Application consistent with the Public Utility Code of the 
Commonwealth of Pennsylvania, Title 66 of the Pennsylvania Consolidated Statues; or with 
other applicable statutes or regulations including Emergency Orders which may be issued 
verbally or in writing during any emergency situations that may unexpectedly develop from time 
to time in the course of doing business in Pennsylvania. 

That Commerce Energy, Inc., the Applicant herein, asserts that it possesses the requisite 
technical, managerial, and financial fitness to render natural gas supply service within the 
Commonwealth of Pennsylvania and that the Applicant will abide by all applicable federal and 
state laws and regulations and by the decisions of the Pennsylvania Public Utility Commission. 

That Commerce Energy, Inc., the Applicant herein, certifies to the Commission that it is subject 
to, will pay, and in the past has paid, the full amount of taxes imposed by Articles n and XI of 
the Act of March 4, 1971 (P.L. 6, No. 2), known as the Tax Reform Act of 1971 and any tax 
imposed by Chapter 22 of Title 66. The Applicant acknowledges that failure to pay such taxes or 
otherwise comply with the taxation requirements of, shall be cause for the Commission to revoke 
the license of the Applicant. The Applicant acknowledges that it shall report to the Commission 
its jurisdictional natural gas sales for ultimate consumption, for the previous year or as otherwise 
required by the Commission. The Applicant also acknowledges that it is subject to 66 Pa. C.S. 
§506 (relating to the inspection of facilities and records). 

Applicant, by filing this application waives confidentiality with respect to its state tax 
information in the possession of the Department of Revenue, regardless of the source of the 
information, and shall consent to the Department of Revenue providing that information to the 
Pennsylvania Public Utility Commission. 

That Commerce Energy, Inc., the Applicant herein, acknowledges that it has a statutory 
obligation to conform with 66 Pa. C.S. §506, and the standards and billing practices of 52 Pa. 
Code Chapter 56. 



That the Applicant agrees to provide all consumer education materials and information in a 
timely manner as requested by the Commission's Office of Communications or other 
Commission bureaus. Materials and information requested may be analyzed by the Commission 
to meet obligations under applicable sections of the law. 

That the facts above set forth are true and correct to the best of his knowledge, information, and 
belief. 

S ̂ nature of ̂ FH^nt 

Sworn and subscribed before me this a f f r a y o i A / m ^ k , 2005. 

Signature of official administrating oath 

My commission expires _ NANCY RE MY I 
Cornmtssion* 1508490 ! 
Notary Pubfic - California \ 

Orange County j 
My Comm. Expires Aug 17,20061 



ss. 

AFFIDAVIT 

State of California 

County of Orange 

Peter Weigand, Affiant, being duly sworn according to law, deposes and says that. 
He is President of Commerce Energy, Inc.; and that he is authorized to and does make this 
Affidavit for said Applicant. 

That the Applicant herein Commerce Energy, Inc., has the burden of producing information and 
supporting documentation demonstrating its technical and financial fitness to be licensed as a 
natural gas supplier pursuant to 66 Pa. C.S. 
§ 2208(c)(1). 

That the Applicant herein Commerce Energy, Inc., has answered the questions on the application 
correctly, truthfully, and completely and provided supporting documentation as required. 

That the Applicant herein Commerce Energy, Inc., acknowledges that it is under a duty to update 
information provided in answer to questions on this application and contained in supporting 
documents. 

That the Applicant herein Commerce Energy, Inc., acknowledges that it is under a duty to 
supplement information provided in answer to questions on this application and contained in 
supporting documents as requested by the Commission. 

That the facts above set forth are true and correct to the best of his knowledge, information, and 
belief, and that he expects said Applicant to be able to prove the same at hearing. 

Jigp t̂ure (Sl^Affi^nt 

Sworn and subscribed before me this 2tff1>\ day of ~yV[&j-i*Jds\ , 2005. 

Signature of official administering oath 

My commission expires T j n / p ^ . 

1490 I 

i 

NANCY REMY 
Commission* 1508490 
Noiary Public - California 

Orange County 
My Comm. Expires Aug 17.2008 
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JOINT PETITION OF ACN ENERGY, 
INC., AND COMMERCE ENERGY, INC., 
FOR APPROVAL TO TRANSFER NATURAL 
GAS SUPPLIER LICENSE FROM ACN 
ENERGY, INC., TO COMMERCE ENERGY, 
INC. 
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DOCKET NO. P- ^6 

JOINT PETITION FOR APPROVAL TO TRANSFER 
NATURAL GAS SUPPLIER LICENSE 

TO THE HONORABLE, THE PENNSYLVANIA PUBLIC UTILITY COMMISSION: 

Pursuant to Section 2208(d) of the Natural Gas Choice and Competition Act, 66 Pa. C.S. 

§ 2208(d), and Section 62.112 ofthe Public Utility Code, 52 Pa. Code § 62.112, ACN Energy, 

Inc. ("ACN Energy"), and Commerce Energy, Inc. ("CEI") (collectively, "Petitioners"), hereby 

submit this Joint Petition ("Petition") to the Pennsylvania Public Utility Commission ("PUC" or 

"Commission") to request the Commission's approval of the transfer of ACN Energy's Natural 

Gas Supplier ("NGS") license to CEI. Simultaneous with this filing, CEI is submitting an 

Application for approval to offer, render, fumish, or supply natural gas services as an NGS to the 

public in the Commonwealth of Pennsylvania. This Application is attached hereto as Exhibit 

No. I . 1 

As discussed more fully herein, ACN Energy is an affiliate of ACN, Inc. ("ACN"), which 

has several other affiliate companies. Recently, ACN Energy, along with certain other ACN 

affiliate companies, entered into an agreement to sell the assets of ACN Energy to 

Commonwealth Energy Corporation ("CEC"), which is an affiliate of Commerce Energy Group, 

' Because this Application is quite voluminous and is being filed simultaneously with this Petition, Exhibit No. 1 
does not contain the exhibits to the Application. 



Inc. ("CEG"). Although neither CEG nor any of its affiliates has an NGS license, the PUC 

approved CEC's application for an Electric Generation Supplier ("EGS") license in 1999. As a 

result, Commonwealth Energy Company d/b/a electricAmerica, Inc., currently has an EGS 

license in Pennsylvania. With the acquisition of ACN Energy, CEG has changed the name of 

CEC to Commerce Energy, Inc. Accordingly, because the PUC previously found that CEC and 

its parent company had the necessary technical, financial, and managerial fitness required for an 

EGS license, and because nothing has changed with respect to these entities, the PUC should 

grant this Joint Petition. 

In support of its Joint Petition, ACN Energy and CEI state as follows: 

I. BACKGROUND 

A. ACN Energy, Inc. 

ACN Energy started as a wholly-owned subsidiary of ACN, which is a leading direct 

selling company offering highly competitive fixed and mobile telephone services, Internet 

access, and gas and electricity services to consumers and small businesses in North America, 

Europe, and Australia. ACN Energy has been offering alternative electricity and natural gas 

services to customers in several deregulated states, including Pennsylvania, California, Georgia, 

Maryland, New York, and Ohio. 

On July 30, 1999, ACN Energy submitted its Application to the Commission to obtain its 

NGS license. On October 19, 1999, the PUC granted ACN Energy's Application at Docket No. 

A-125014. ACN Energy currently serves approximately 2,000 natural gas customers in 

Pennsylvania.2 Of that number, approximately 1,800 are residential customers and 200 are 

commercial customers. All of these customers are located in the PECO Energy Company 

2 On November 19, 1998, the PUC granted ACN Energy an EGS license at Docket No. A-l 10102. ACN Energy 
currently services approximately 8,000 electric customers in Pennsylvania. 



("PECO") service territory. ACN Energy does not provide service to customers outside of this 

service territory. 

B. Commerce Energy, Inc. 

CEG, CEI's parent company, is a provider of energy products and services to residential, 

commercial, and industrial customers; utilities; governments; and, energy asset owners. CEG 

has various affiliates, including CEC, which holds state and federal licenses for retail and 

wholesale energy commodities; Skipping Stone, Inc., which is an energy consulting firm; and, 

UtilitHost, Inc., which is an outsourcing services provider. 

On July 1, 1999, CEC filed an Application with the PUC requesting approval to offer 

electricity generation services in Pennsylvania.3 On September 15, 1999, the PUC approved 

CEC's Application and granted Commonwealth Energy Corporation d/b/a Advantage Energy, 

Inc., an EGS license. On October 12, 1999, CEC filed an application with the Department of 

State to change its name to Commonwealth Energy Corporation d/b/a electricAmerica, Inc. On 

October 29,1999, CEC informed the PUC of this change, and the PUC reissued CEC's license in 

the name of Commonwealth Energy Corporation d/b/a as electricaAmerica, Inc.4 To date, 

electricAmerica currently serves approximately 29,000 electric customers in Pennsylvania, in 

only the PECO service territory. Of those customers, the majority are commercial customers, 

with several residential customers and one lighting customer. 

3 A copy of CEC's EGS Application is attached hereto as Exhibit No. 2. 

4 A copy of this License is attached hereto as Exhibit No. 3. Exhibit No. 4 to this Joint Petition provides a flow 
chart of the company structure of CEG prior to the acquisition of ACN Energy. 



C. Acquisition of ACN Energy, Inc., by Commonwealth Energy Corporation 

On February 9, 2005, CEC and ACN Energy entered into an agreement under which CEC 

acquires the assets of ACN Energy.5 As a result of this acquisition, CEG is able to achieve 

several key objectives towards its corporate strategies of diversifying into natural gas and 

expanding its market footprint, while lowering its regulatory risk profile. Through this 

acquisition, CEG will have electricity customers in Texas, California, Pennsylvania, New Jersey, 

and Michigan, with natural gas customers in New York, California, Pennsylvania, Ohio, 

Georgia, and Maryland. CEG also hopes to cross-sell and expand in each of these markets. 

As part of this transaction, CEG is rebranding its retail unit from Commonwealth Energy 

Company to Commerce Energy, Inc.6 ACN Energy seeks to transfer its NGS license to CEI, 

and, in the accompanying Application, CEI seeks an NGS license.7 

H. TRANSFER OF LICENSE 

ACN Energy seeks to transfer its NGS license to CEI. As noted above, CEI is the 

successor in name to CEC, the entity that received an EGS license from the PUC. Previously, 

the Commission determined that CEC and its parent company, CEG, possessed the necessary 

technical, financial, and managerial fitness requirements to obtain an EGS license. CEI and its 

parent company, CEG, continue to meet and maintain the regulatory requirements and fitness 

5 A copy of this Agreement is attached hereto as Exhibit No. 5. As indicated in the Agreement, ACN and CEG were 
parties to the Agreement with respect to certain enumerated provisions. 

6 Exhibit No. 6 to this Joint Petition provides a flow chart of the company structure resulting from the acquisition of 
ACN Energy and the rebranding of CEC to CEI. Exhibit No. 7 to this Joint Petition contains the Department of 
State filing made by CEI evidencing the name change from CEC to CEI. CEI is awaiting action by the Department 
of State with respect to this filing. 

7 CEG recognizes that its EGS license is in CEC's name. In order to address the impact of the name change to CEI 
with respect to the EGS license, a separate filing will be made in the near ftiture. 



previously acknowledged by the Commission in granting an EGS license. Accordingly, the 

Petitioners' request to transfer this NGS license is just, reasonable, and in the public interest. 

HI. IMPACT ON ACN ENERGY CUSTOMERS 

As part of this transfer of ACN Energy's license, ACN Energy will also assign its current 

NGS customer base to CEI. CEI will continue to provide service to ACN Energy's natural gas 

customers pursuant to the terms and conditions of ACN Energy's Disclosure Statement, which is 

attached to CEI's accompanying Application and as Exhibit No. 8 hereto. In addition, many of 

the ACN Energy customer service representatives will continue with CEI. As a result, the 

assignment of customers from ACN Energy to CEI will be virtually seamless and transparent. 

CEI will provide notice of this assignment to ACN Energy's customers on approximately 

April 18, 2005. Prior to sending this notice to customers, it was reviewed by the Commission's 

Bureau of Consumer Services ("BCS") and is attached hereto as Exhibit No. 9. See 52 Pa. Code 

§ 62.75(2). 

As indicated in CEI's accompanying Application, CEI intends to initially provide NGS 

service in only the PECO Energy Company ("PECO") service territory. In order to provide 

service in this territory, CEI has already contacted PECO to address any credit issues. To that 

end, PECO has acknowledged that CEI meets its NGS creditworthiness requirements. See 

Exhibit No. 10. 



IV. CONCLUSION 

Wherefore, ACN Energy, Inc., and Commerce Energy, Inc., respectfully request that the 

Pennsylvania Public Utility Commission: (1) grant this Petition; (2) authorize the transfer of 

ACN Energy's NGS license at A- l 10102 to CEI; (3) approve CEI's accompanying Application 

for an NGS license; and (4) provide any other approvals that the Commission deems necessary. 

Respectfully submitted, 

ferridWrice Williamson 
Charis Mincavage 
100 Pine Street 
Harrisburg, PA 17108 
Tele.: 717.232,8000 
Fax: 717.237.5300 

Counsel to ACN Energy, Inc. and 
Commerce Energy, Inc. 

Date: April 8, 2005 



VERIFICATION 

STATE OF Michigan 

COUNTY OF Oakland 
ss. 

I , ^ , hereby state that the facts in the foregoing Joint Petition are true and 

correct to the best of my knowledge, information, and belief, and that I expect to be able to 

prove the same at any hearing held in this matter. I understand the statements herein are made 

subject to the penalties of 18 Pa. C.S. §4904, relating to falsification to authorities. 

Date : 4 I5 /05-
James Mulcahy 
Secretary 
ACN Energy, Inc. 



STATE OF CALIFORNIA 

COUNTY OF ORANGE 

VERIFICATION 

ss. 

I , Peter Weigand, hereby state that the facts in the foregoing Joint Petition are true and 

correct to the best of my knowledge, information, and belief, and that I expect to be able to prove 

the same at any hearing held in this matter. I understand the statements herein are made subject 

to the penalties of 18 Pa. C.S. §4904, relating to falsification to authorities. 

Date: ^cX 2 Vj s~ 
Pet^rWeigand" *S 
Pretraent C 

Commerce Energy, Inc. 



PENNSYLVANIA DEPARTMENT OF STATE 
CORPORATION BUREAU 

Entity Number 

2890912 

Application for Amended Certificate of Authority 
Foreign Corporation 

(15 Pa.C.S.) 
Foreign Business Corporation (§ 4126) 
Foreign Nonprofit Corporation (§ 6126) 

Name 
Betsy A. Ruth, McNees Wallace & Nurick LLC 

Address 

100 Pine Street, P.O. Box 1166 
City State Zip Code 

Harrisburg PA 17108-1166 

Document will be returned to the 
name and address you enter to 
the left. 

% s 

Fee: $250 
Filed in the Department of State on 

Secretary of the Commonwealth 

5 
r-i 
r n 

CO 

In compliance with the requirements ofthe applicable provisions of 15 Pa.C.S. (relating to corporations and unincorporated 
associations), the undersigned foreign corporation, desiring to receive an amended certificate of authority, hereby states that: 

I 

i s : 

CD 

1. The name under which the corporation currently holds a certificate of authority to do business within the 
Commonwealth of Pennsylvania is: 

Commonwealth Energy Corporation 

2. The name of the jurisdiction under the laws of which the corporation is incorporated is: California 

3. The address of its principal office under the laws of the jurisdiction in which it is incorporated is: 

600 Anton Blvd., Suite 2000 Costa Mesa CA 92626 
Number and Street City State Zip 

4. The (a) address of this corporation's registered office in this Commonwealth or (b) name of its commercial 
registered office provider and the county of venue is: 

(a) Number and Street City State Zip County 

(b) Name of Commercial Registered Office Provider 
c/o: CT Corporation System 

County 
Philadelphia 

Check if appUcable: 

. The foregoing reflects a change in Pennsylvania registered office. 
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0808,15-4126/6126-2 

5 The corpofjwlon desiio tfiw it> certi ficuie of itutbodty tc aattodid io chaoge rhe nwne under wkicfe il is 
iwthonzcd to mnuct ba»mess in (be Commonwcairb of Pennsylvania to-

Commerce EnecQy, Inc. 

6 tfihe name set forth m Paragraph S it not awilablefor use m this Commonwealth, compitae the followtng: 

The fictitious name which the oorporetjon a<lopK for use in otnsacting business in this Commonwealth is: 

Tbo carporsflon shall do ba»MK»B m Pams>lvam» only uader such fictitious name pursuant» Ate attached 
resolution of Ac \KM$ of dmacwrt under the appUcaole provistans of 15 f%.C.S. CKlutng to corporations and 
wuncofpomted associations) ana ihe aiached form 0508:54-3 M (App li canon for Rcgĵ tration of Fictitioiu 
Nuno). 

7. Chock om of ihifpllotvirtg: 

The dwigc of name rettecis a change effected in the jurisdiction of uicorponnon 

..__ Pocumcnt* coaiplying *iiti the applicable provisions of 15 P&.C.S. 5 41230)} or 6123(JJJ (itluting to 
eueption; name) accompany this appbesbon. 

(N TCSHMONY WHEREOF, the undersigned 
ccopontion h» caused this Application for an Anaidad 
CcrtJficjttc of Autfaoncy to be signed by a duly authonzed 
officer tiwroof dm 

3 1 s t davaf March 

2005 

Commonweaim Energy Corporation 
^ ^ Naiw'̂ Cwporttion 

^ 
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COMMONWEALTH ENERGY CORPORATION 

ARTICLES OF INCORPORATION 
AND 

AMENDMENTS 
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AfiTlCLCS OF IftlCOftPOHATlON 
QF ' * <**•< 

COMMONWEALTH EWEflGV CORPORATION 

is rv 
F l i - B D 

AUG 1 5 1997 
ARTICLE ONE jm. iffiftS, StCWti^ 81 SJjfJ 

The name OT i r i s corporarion is; 

CQ/M MON WEALTH £N£m2Y CORPORATION 

ARTICLE TWO 

The purpose of ih is corporation <§ t o engage in any lawfu l act or activity for w o i c h a corporat ion 
way be organizfco unoer the Genariji C3rporai.on uaw v ; California, atflfer tnari i^e uanking businass. 
trust companv business at tne practice o ; a prafesfiioa p^rmit tea TO oe i reorpora iec oy rne Caraarms 

ARTICLE THREE 

Th f nama nnn sorress m rntj Siaie oi C^'ifornia o l :ni5 ncrpOfanort's 'ninai agent tor sftrvtrft ot 
piocess is; 

GAftY C. WYKIDAL 
243 hscner Aye-. Ste. A - 1 

Costa Mess, CA 3 2 6 2 6 

ARTICLE FOUR 

Tms cnr fx i r^r ion is sur ror^ f ia ro c*o cjd»s<vs of shares wnich shai l d6fiigrat?cf 
" common" snares ana "praierreo" sns/as. The IOCSJ amtHjnt o i c o n m o o sfta^es tha t may issuer .s 
Mry mill ion (SO.OOO.OCO). Thd total nunber o i praterrea snares tnat m,5 corp(}rat:on snail nawa tns 
autnor:w issue is one mufion i 1 .OOO.OOOr. Sana pfcierreq sna*as srvati narva tne rignis. privi leges ana 
oreTerences as aetErmined bv tne Soara or d r e c w r s i rom t ime to ame. 

Tne (moiiiry c f ihe OirAcrors or rna Ccpora i ion tor moneiary dafnag9s sfi-aii Gfi ef-m.rtPTert m me 
rul w t extern permissible: unaer cantomia law. 

ARTICLE SIX 

This co/pfti-aiion « ^(Jrio/iyert ro pfnv.cid ."odemniffcation of agents las aet inea in Seci ion 3T7 
QT tne CahTornia Corporanona Codet tor ore&cn ot duly to th© coj-po/aiion ana j i s shaf^holders jbrouejh 
fayiavM provisions or crvougn agreement wun tne agents, or o a m . m excess or xne mqemniT.caKor. 
oxprsssi / pefmnxea ay Section 3 i 7 or cne Cai.fornia Carpnranons Coae. suOiect :a W e i i r u i s or Sucrn 
tAi-cs* i«tJc(ti»iiiic:«i;ivri **?t (ofi f i in S^ccio.t 204 ot tlte, Cofpunittion Coce 

^ / ; 
DATED: AuijuS! : 1 397 y A f t f / L l ^ ± 

I O - ' . £ . i ^ ' > « j > , A i ( X l ™ 
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CERTIFICATE OF DETERMINATION E N O f l R S - 3 ' . r w S 1 ! ; ^ 
OF •• T« ft:! îSsr̂ a 

COvVDIQ VWEAtTH ENERGY C Q R P G R A T T G N ^ ^ 3 -,553 
3 Caiifomiu Corporaiion ^ ^ w M ^ 

TTu unaercisncd, Fred Bloom, Presideni, and David Mensch, Secretary, certify ihat: 

1. rreci Bioom is the Presideni, and David Mensth is ctie Sccrccaiys of 
Conmonueaith Enerav Corporation, 3. Cajifomis corporaiion (rhe "Companv'). 

2. The? number or" shares 01 $±rx$ A Convenible Prsferred Sicck shalj be l.OOO.CCO, 
nene of which have been issued. 

3. Bv action of the Board of Dixectois of the Company oa September 15, 1997 ar the 
Company's oinct located ai 15941 Redhill Ave., Ste. 200, Tusiin, California 927SO, County of 
Oracgc. and Siatc of California, die following resolution was adopted by unanimouii ariu^n 
consem of the directots: 

WHEREAS, Article Four of the Ardci-s of Incorporation of The Company authorizes a cla^s 
of shares designated as Preferred shares coosistmg of 1,000,000 shares, the righis, preferences, 
pn\ lieges ro be determined by the Board gf Directors; and 

W E E H E A S , none of the snares have previously been issued and it is now the desire of die 
Board of Directors, porsuanr to the authoricy vested in it by ihe Arrjcies of IncorporauQa as 
hereinabove set fonh, to fix and detenmne tbe rights, preferences, privileges, and restrictions of 
the Preferred shares. 

NOW THEREFORE, BE IT RESOLVED that the Board of Directots does hereby provide for 
the issuance of Preferred Shares of the Company and does hereby fix and determine the rights, 
preferences, privileges, and resttictions of, and other matters relating to, that series, as follows 

I i,000,000 :toss shall be designated as "Series A Convertibie Preferred Stock", 
none of which have been previously issued, with the powers, preferences, rights, restrictions, and 
other matters as follows: 

(1) Dividends. 

(a) Subject to the provisions hereof, the annual rate of dividends 
payable on each Sharo shaU be 10% of tiie origiruJ issue price or the maximum rate as allowed 
by law, whichever is less. Dividends shall be catculated from the date issue and payable, in each 
case quarterly on the first day of Jacuary, April, June and September of each year ("Dividend 
Payment Date"), conunencing January 1, 1958, unless any such day is not a business cUy (a day 
oifcer drm Saturday, Sunday or legal holiday) in which event 00 the next business day. The 
amount of dividends payable on these Shares for each full semi-annual dividend period shall be 
computed by dividing by two the annual rate pec share set forth in this Section (3). The amount 
of dividends' payable on these Shares for uny period less than each quarterly dividend period 
shall be computed on the basis of a 360-day year of twelve 30-day months. Dividends shall be 

I 



U-24-20Q5 10:503, FrarHSGQELECTRIC 7142592510 T-692 P.005/020 F-764 

paid, wiien, as and if declared by ihe Board of Directors, to record holders of these Shares as 
of the close oc business on the preceding December 1 with aspect to a dividend payable on 
January 1; March i with respect to a dividend payable on Aprii I ; May 1 wiih respect to a 
dividend payable on June 1 and August 1 *'ith respect to a dividend payable on September I , 
except that if such daw for determination of record holders is not a Business Day, such dare shall 
be the ne.xr Business Day (the 'Dividend Rc-oord Date"). 

(b) The holders or these Shares shall be entitled io receive, when, as 
and If declared by ;he Board of Directors and out of ihe assets of the Corporation which an.- by 
taw available for the payment of dividends, cumulative dividends payable m cash. 

(c) (i) Dmdcnds on these Shares shaU be cumulative. Such 
dividends shall accrue from the date of issuanci and shall be deemed to accrue from day to day 
whether or not earned or declared. Such dividends shall be payable before any dividends shall 
be declared, set aparr. or paid for the Common Stock, and shall be cumuhdve so that if for any 
dividend period such dividends on the ouisundius Preferred Shaies ai ihe rats herein specified 
ait not paid or declared and set apart therefor, the deficiency shall be fully paid or declared and 
set apart for payment, without interest, before any distribution* by dividend or otherwise, shall 
be paid on, declared, or set apart for the Common Scock. 

(ii) Each period beginning on the day next following a Dividend 
Payment Date and ending on the nc.-a suceeading Dividend Payment Date shall be a "Dividend 
Period". Dividends shall accrue but not compound on a daily basis at tbe semi-armual dividend 
rate in effect at such hme. 

(iu) If full dividends on all outstanding Shares at that rate per 
share set out in (a) shall not have been declared and paid or set aside for payment for tbe 
immediately preceding Dividend Period, the Corporadon shall not, imtil full dividends have been 
declared and paid or set aside for payment on all outstanding Shares for a subsequent Dividend 
Period, (A) declare or pay or set aside for paymenc any dividends or make any other disuibudon 
or payments on the Common Stock or (B) make any payment on account of the purchase, 
redemption or ocher retirement of, or pa> or cnaite available any monies for a sinking fund for 
the redemption of, any shares of Common Stock. 

(2) Liquidaiion Preference. 

(aj In the event of any Uquidation, dissoludon or winding up of the 
Company, either voluntary or Lnvoluntuiy, the holders of Series A Preferred Stock shall be 
entitled to receive, prior and in preference: to any distribution of any ofthe assets ofthe Company 
to the holders of Common Stock or other junior equity security by reason of their ownership 
thereof, an amount per share equal to the sum of (i) 51.00 for each outstanding share of Series 
A Preferred Stock (the 'Original Issue Price"), and (ii) an amount equal to all declared but unpaid 
dividends on each such share. If upon the occunencr of such event, the assets and funds thus 
distributed among the holders of the Series A Preferred Stock shall be insufficient to permit the 
payment io such holders of die full aforesaid preferential amounts, then the entire assets and 
funds of the Company legally available tor distribution shall be distributed ratably among the 



holders of iht Series A Preferred Stock in proportion to the produa of the liquidation preference 
of each such share and the number of such shares owned by each such holder. 

(b) After die distribution described in subseccion (a) above has been 
paid, the remaining assets of the Company available for distribution to stockholders shall be 
distributed among the holders of Common Stock pro rata based ou the number of shares of 
Common Stock held by each. 

(c) For purposes of this Section 2, (i) any acquisition of the Company 
by means of merger or other form of corporate reorgamzarion in which rhe shareholders of the 
Company do nor own a majonry of the outstanding shares of the surviving Company or (ti) a sale 
of all or substantially all of the assets of the Company shall be treated as a iiquidanon, 
dissolution or winding up of the Company and ^hail eedtie the p.ofdcrs of Scries A Preferred 
Stock and Common Stock to receive at tne closing cash, securities or other property as specified 
in Sections 2(a; and 2(b} above 

(d) Any securities to bs delivered to the holders of Scries A Preferred 
Stock and Common Stock pursuant to Section 2(c) above shall be valued as follows: 

(i) Securities not subject to investment letter or other similar 
restrictions on free marketability: 

(A) If traded on a securities exchange, the value shall be 
deemed to be the average of the closing prices of the securides on such exchange over the thiny 
(30) day period ending three (3) days prior to the closing; 

(B) If actively traded over-the-coumer, the value shall be 
deemed to be the average of the closing bid and asked prices over the thirty (30) day period 
ending three (3) days prior to che closing; and 

(C) If there is no active public market, the value shall be ihe 
fair market value thereof, as mumally determined by the Company and the holders of not less 
than a majority of the then outstanding shares of Series A Preferred Stock. 

(ii) The merhod of valuation of securides subject to investmem lener 
or other restricdons on free marketability shall be to make an appropriate discount from the 
market value determined as above in clauses (i)(A}, (B) or (C) to reflect the approximate fair 
market value thereof, as murually determined by the Company and the holders of a majoricy of 
the then outstanding shares of Series A Preferred Stock. 

(e) Tbe Company shall give each holder of record of Series A Preferred 
Stock written notice of such impending transaction nor later than twenty (20) days prior to the 
srockholders' maedng called to approve such transaction, or twenty (20) days prior to the closing 
of such transaction, whichever is earlier, and ahali also notify such holders in writing of the final 
approval of such transaction. The first of such notices shall describe rhe material terms and 
conditions of the impending transacuon and the provisions of this Section 2, and the Company 
shall thereafter give such holders prompt notice of any material changes. The transaction shall 
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in no evenc take place earlier than twenty (20) days after the Company has given the first notice 
provided for herein or earlier than ten days after the Company has given notice of any materiai 
changes provided for herem; provided, however, thai inch periods may be shortened upon the 
axitten consem of the holders of 2 majomy of the shares of Series A Preferred Stock then 
oatstonding. 

(3) Conversion. The holders of Scnes A Preferred Stock shail have conversion 
rights as follows (ite "Conversion Righis"). 

(a) Rjgm To Conven. SnbjeCi 10 subsection id), each fhars of 
outstanding Series A Preferred Stock shall be convertible, at the option of the holder thereof, at 
any time after the date of issuance of such share, at the office of the Company or any transfer 
agent for ̂ uch stock, into such number of fully paid and nonassessable shares of Common Stock 
as is determined bv dividing the Original Issue Pnce by the Conversion Pries in effect at the time 
for the Series A Preferred Stock (the "Conversion Price"). The iniiiai Conversion Price per share 
for shares of Sencs A Preferred Stock shall be the Original Issue Price, subject ro adjustment as 
£±t fonh in subsection (d). 

(b) Auroinaiic Conversion. Each share of Series A Preferred Stock shall 
automatically be convened into shares of Common Stock at the Conversion Price then in effect 
for the Series A Preferred Stock immediately upon (i) the closing ofthe sale of the Company's 
Common Stock in a bona fide, firmly ondenvritten public offering registered under the Securides 
Act 011933, as amended (the "Securities Act") pursuant to a registration statemeut on form S-l 
or any successor or similar form or (ii) the approval of holders of 66-2/3% of the outstanding 
shares of Series A Preferred Stock-

(c) Mechajaics of Conversion. 

(i) Before any holder of Series A Preferred Stock shall be eoritled 
voluntarily 10 convert the same into shares of Common Stock, he shall surrender the certincate 
or cemficates therefor, duly endorsed, at the office of the Company or of any transfer agent for 
such stock, and shall give written notice to the Company at such office thai he elects to convert 
the same and shall state therein the number of shares to be convened and the name or names in 
which he wishes the cerrificaie or cenincates for shares of Common Stock to be issued. The 
Company shall, as soon as practicable thereafter, issue and deliver at such office to such holder 
of Series A preferred Stock, a certificate or cenificares for the number of shares of Common 
Stock to which he shall be entided. Such conversion shall be deemed to have been made 
immediately prior to the close of business on the date or surrender of the shares of Series A 
Preferred Stock to be convened, and the person or persons enutled to receive the shares of 
Common Stock issuable upon such conversion shall be treated for ail purposes as the record 
holder or holders of such shares of Common Stock on such daie, 

(ii) If the conversion is in connection with an underwritten 
offering of securities pursuant to the Secunnes Act, the conversion may, at the option of any 
holder tendering shares of Series A Preferred Stock for conversion, be conditioned upon the 
closing with the underwriters of the sale ot securities pursuant to such offering, in which *vent 
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ciie persanis) emitletl w receive the Common Stock upon conversion of the Series A Preferred 
Stock shall not be deemed to have convened such Senes A Preferred Stock until :mmediately 
prior ;Q the closing of such sale of secunties. 

\d) Admsimems ro Conversion Prices for Stock Dividends and for 
• Combinarinns or Subdivision:,- of Common Stock. In the event that the Company at any time or 

from rime to time after the first daie of any issuance of Senes .\ Preftrred Stock (the -Original 
Issue Date") shall declare or pay, without consideration, any dividend on ihe Common Stock 
Datable m Common Stock or in any righc to ucnuire Common Stock for no consideration, or shall 
effec- a subdivision of the outstanding shares of Common Stock into a greater number of shares 
of Common Stock tby stock split, reciassirication or otherv-'ise than by payment of a dividend 
in Common Stock or in any right to acquire Common Stock), or in the event rb2 outstanding 
shares of Common Stack shall be combined or consolidated, by reeiassification or otherwise, into 
a lesser number of shares of Common Stock, then the Conversion Price ra effect immediately 
prior to such event sbdh concurrently with the effectiveness of such event, be proportionately 
decreased or increaseo, as appropriate. In the event that the Company shall declare or pay, 
without consideration, any dividend on £he Common Stock payable in any right io acquire 
Common Stock for no consideration, then the Company shall be deemed to have made a dividend 
payable m Common Stock in an amount of shares equal to the maximum number of shares 
issuable upon exercise of such rights to acquire Common Stock. 

(e) Adjusrments for Reelassification and Reoraanizarion. f f the 
Common Stock issuable upon conversion of the Series A Preferred Stock shall be changed into 
the same or a different number of shares of any other class or classes of stock, whether by capital 
reorganization, reclassificauon or otherwise (other than a subdivision or combination of shares 
provided for in Section 3(d) above or a merger or other reorgamzaiion referred to in Section 2(d) 
above), the Conversion Price then in effect shall, concurremly with the effectiveness of such 
reorganization or reclassification, be proportionalely adjusted so that the Series A Preferred Stock 
shall be convertible into, in lieu of the number of shares of Common Stock which the holders 
would otherwise have been endded to receive, a number of shares of such other class or classes 
of stock equivalent to th6 number of shares of Common Stock that would have been subject to 
receip: by the holders upon conversion of the Series A Preferred Stock immediately before that 
change. 

(f) No [moairment. The Company will not, by amendment of its 
Articles of Incorporation or through any reorganization, transfer of assets, consolidation, merger, 
dissoludon, issue or sale of securities or any other voluntary action, avoid or seek to avoid the 
observance or performance of any of the terms to be observed or performed hereunder by the 
Company, but will at all times in good faith assist in the carrying out of all the provisions of this 
Section 3 and in the taking of all such action as may be necessary or uppropriate in order to 
protect the Conversion Rights of the holders of the Series A Preferred Stock against impairment. 

(g) Cenincares as to Adjustments. Upon the occurrence of each 
adjustment or readjustment of any Conversion Price pursuant to this Section 3, the Company, at 
its expense shall promptly compute such adjustment or readjustment in accordance with the terms 
hereof and prepare and fumish to each holdzr of Scries A Preferred Stock a certificate executed 


